Explanatory note concerning the Unconstitutional Annual General Meeting

(Verduidelikende nota na aanleiding van die Ongrondwetlike Jaarvergadering)

After the decision of the meeting between myself, Gustav Karlsson, Dr Pierre van Rooyen and Joel Mamabolo was published in the Newletter (page 7), a number of queries arose from members who needed clarity on certain aspects of this notice. Below I will attempt to give an explanation of the events and trust that it will be clear to all what happened.

(Na dat die uitslag van die vergadering tussen myself, Gustav Karlsson, Dr Pierre van Rooyen en Joel Mamabolo in die Nuusbrief gepubliseer is (Bladsy 7), het daar ‘n hele paar vrae van lede afgekom wat uitklaring soek rakende sekere aspekte in hierdie verklaring. Ek gaan probeer om hier ‘n uiteensetting te gee van die gebeure en hoop dat dit vir almal duidelik sal wees wat gebeur het.)

During the AGM in Bloemfontein, Gustav Karlsson asked the Secretary whether the notice of meeting had been posted after the cut-off date (according to the constitution). She confirmed that it had been sent out late. Gustav then gave notice that the meeting was unconstitutional and that he would have no further part of it. Schalk du Toit, the President, asked the meeting whether they should continue and a majority voted to give a mandate to continue.

(Tydens die AJV in Bloemfontein het Gustav Karlsson die Sekretaresse gevra of die kennisgewing van die vergadering na die afsnydatum (volgens die konstitusie), plaasgevind het. Sy het bevestig dat die kennisgewing laat uitgestuur is. Gustav het dit aan die vergadering voorgehou dat die vergadering ongrondwetlik is en dat hy geen deel daaraan gaan hê nie. Dr Du Toit, die President, het aan die vergadering gevra of daar voortgegaan moet word en met ‘n meerderheid van stemme is daar ‘n mandaat gegee dat daar voortgegaan kan word.) 

During the Council meeting on 10 August, Gustav notified Council that the AGM had been unconstitutional. The majority of Council members disagreed with him. On 21 August Gustav laid a formal complaint with me as President sending copies to the General Manager Studbook (Dr van Rooyen), the Registrar (Mr Joel Mamabolo), and the Secretary. The complaint reads as follows:-

(Tydens die Raadsvergadering op 10 Augustus het Gustav dit aan die Raad gestel dat die AJV ongrondwetlik was. Die meerderheid van die Raad het met hom verskil en hy is uitgenooi om die teendeel te bewys. Op 21 Augustus het Gustav ‘n amptelike klag aan my gerig en ook kopië aan Dr van Rooyen, die Registrateur en die Sekretaresse gestuur. Die klag het soos volg gelees:)

“It is with deep regret that, despite raising this matter on May 5, 2009, in e-mails to you and at the Council meeting held on August 10, 2009, you and the other Council members have failed to adhere to the Constitution of the Society which it is your duty to defend.

I therefore hereby formally object against any decision taken at the meeting of members held at the Bloemfontein Show grounds on the evening of Tuesday, May 5, 2009, because it was not duly constituted according to the Society’s Constitution; the reason being that proper notice of an AGM was not given as required in terms of clause 11.2.5

I further insist that, as the meeting was not legal, no decisions taken can be binding.”

I had a discussion with Dr van Rooyen, asking for his advice and assistance and then sent the following notice to Council members on 9 September

Hierna het ek ‘n gesprek gevoer met Dr van Rooyen en sy raad en hulp gevra. Ek het die volgende kennisgewing aan alle Raadslede gestuur op 9 September:

“To all council members
Attached is an official complaint from Gustav regarding the AGM. After a meeting with Dr van Rooyen from SA Studbook I propose the following:
 1. Working from the principal that the members present at the meeting gave us a mandate to continue with the meeting:
    a) All decisions taken were taken in principle and will have to be condoned at the next AGM. No decisions taken will be implemented until the next AGM
    b) The elections of a General councilor will be cancelled and this will create a vacancy which we will fill at the next meeting.
    c) The election of the President and Vice-President will stand as well as the appointment of Catherine as General councilor. These appointments were made at a council meeting as stipulated by the constitution. The only part of council that is influenced by the AGM is the election of one general councilor.
Our other alternative is to have an AGM within the next 60 days. This to my opinion is not viable due to the cost implications.”
The majority of Council members were not satisfied with this notice. They felt that they should stand by the decision taken on May 5 to continue with the meeting. Gustav’s contribution on this matter on 17 September was as follows:

Die grootste deel van die Raad was nie tevrede hiermee nie. Die Raad het gevoel dat daar gebly moet word by die besluit tydens die vergadering om voort te gaan met die vergadering. Gustav se inset in die verband was soos volg:

“I have at last had a chance of looking at your note to Council members and as mentioned to you on the phone would respond once I have had a look at your note.
As I mentioned to you, I too had a discussion with Pierre after you had spoken to him. He was not aware that I had objected to the constitutionality of the meeting at the time and that I refused to participate in unconstitutional actions. In the circumstances it is not just possible to have a meeting to condone any unconstitutional "decisions" which were taken unless you are able to get a 100% agreement of ALL members of the Society. This is naturally impossible because I for one will not agree. In the circumstances Pierre said that the only way out would be for each item on the agenda to be addressed again at a validly constituted AGM thereby giving me (and anyone else at the meeting) the constitutional right to speak on the proposal. It cannot just be wiped off with a "condonation" because there is no provision in law or our constitution to allow this.
You cannot as you mention in the meantime have another AGM, at considerable cost, that is not constitutional; only an EGM.
Therefore the only way to put it "behind us" is to ensure that any item which the proposed still wants to propose is reflected on the agenda of an AGM which is validly constituted and as you mention would only be at the next Nationals in April 2010.”
At a meeting of the executive (Jean was not present, but I spoke to her telephonically) it was decided that the following decision should be proposed to Council (The e-mail was sent to Council members on 13 October)

Na ‘n vergadering met die Dagbestuur (Jean was nie teenwoordig nie, maar ek het telefonies met haar gesels) is daar besluit om die volgende aan die Raad voor te hou (Die e-pos is op 13 Oktober aan alle Raadslede gestuur):

“To all council members
 After having had input from all of you, having discussions with Dr Pierre van Rooyen and consulting with a legal person we are going to handle this issue as follows.
The members present gave us a mandate to proceed with the meeting. All decisions taken at this meeting will stand. Technically the notice was late and technically Mr. Karlsson is correct. However it is for Mr. Karlsson or any other member to prove that by receiving the final Agenda 5 days later has harmed them or their Stud in any way. We are prepared to have a meeting with Mr. Karlsson in the presence of Dr van Rooyen and the Registrar to discuss the points raised and decided on at the AGM that were harmful or to the disadvantage of Mr. Karlsson. All the points that Mr. Karlsson has put on the Agenda will automatically be on the Agenda for the 2010 AGM. I hope this settles this issue.”
Except for Gustav, the Council members were satisfied with this proposal and it was thereupon taken as a Council decision as we cannot call a Council meeting merely to discuss this matter. This decision will be confirmed at the January Council meeting. This is the Council decision which I refer to in the note on Page 7 of the Newsletter. Gustav was not satisfied with this (except of the mention of the meeting with Dr van Rooyen and the Registrar). He reacted as follows on 14 October.

Die Raad, behalwe Gustav, was tevrede hiermee en dit is geneem as ‘n Raadsbesluit aangesien ons nie ‘n vergadering kon belê om slegs hieroor te besluit nie. Hierdie besluit sal tydens die Januarie vergadering deur die Raad gekondoneer word. Dit is dan ook hierdie Raadsbesluit waarna ek verwys in die nota op bladsy 7 van die Nuusbrief. Gustav was nie tevrede hiermee (behalwe vir die vergadering met Dr van Rooyen en die Registrateur). Hy het soos volg gereageer op 14 Oktober”

“Regret, you are wrong. The notice was not "technically late", it was UNCONSTITUTIONAL! I wished to speak on each item on the agenda but as the meeting was not constitutional, I did not have the opportunity. I insist that I be given that right to speak on every proposal BEFORE a resolution is voted on at a constitutionally called AGM. I, and others who left the unconstitutional meeting, have been compromised by not being able to voice my constitutional right to speak on any motion. No decision of an unconstitutionally called meeting has any force and effect and any 'legal person' who says otherwise is hopelessly misinformed. I have spoken to Senior Counsel giving him all the information; his reply is that there is no provision in our Constitution nor in law to correct a matter which is fatally flawed.
Incidentally, your information that the notices were 5 days late is but a figment of the Secretary's imagination. Mine, and most of those in the Western Cape I asked, was posted on April 17, 2009, and I have the envelope to prove it. Now that is hardly only "technically" 5 days late. Most members in the Western Cape received their notices so late that there was no time left to provide proxies.
I now look forward to the meeting promised with Pierre and Joel, I trust that this will not be delayed but will be treated as Urgent.
At that meeting I also wish to discuss the incomplete and inaccurate minutes of meetings of Council
Look forward to receiving the date, time and place of this meeting.”
I had a meeting with Dr van Rooyen and Joel Mamabolo on 21 October in Bloemfontein and the matter was discussed in detail. It was decided that Joel will set a date with Gustav for a meeting. The meeting took place on November 18 in the offices of Studbook. During this meeting it became clear that members did not have the authority to give a mandate to continue the meeting of May 5. That meeting was unconstitutional.

Ek het ‘n gesprek gehad met Dr van Rooyen en Joel Mamabolo op 21 Oktober te Bloemfontein en die saak is in detail bespreek en daar is besluit dat Joel ‘n datum met Gustav sal bepaal vir die vergadering. Die vergadering het plaasgevind op 18 November in die kantore van SA Stamboek. Na die gesprek met  Dr van Rooyen en die registrateur, het dit duidelik geword dat die vergadering nie die mag gehad het om hierdie mandaat aan die Raad te gee nie. Die vergadering was ongrondwetlik.

After discussion, the following was decided

1 The AGM was unconstitutional

2 The election of Council will stand as it relates to the functioning of the Society

3 All items that were discussed on May 5 will be carried over to the 2010 AGM

Na gesprek is die volgende besluite geneem:

1. Die AJV was ongrondwetlik

2. Die verkiesing van die Raad sal staan aangesien dit die funksionering van die genootskap beinvloed

3. Alle punte wat bespreek was tydens die JAV sal oorstaan na die 2010 AJV toe.

I trust that this explanation will shed light on all the questions asked. I invite any members who still have questions to contact me on 082-893 2783 

Ek hoop dat hierdie lig sal werp op almal se vrae. Ek wil dan ook elke lid wat nog vrae mag hê, uitnooi om my te kontak by 082 8932783.

Poena van Niekerk

President

